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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8825. 


CAPITAL TRANSIT COMPANY, A CORPORATION, 

Petitioner , 

v. 

JULIA S. JACKSON, Respondent. 


Appeal from the Municipal Court of Appeals for the 
District of Columbia. 


BRIEF FOR PETITIONER. 


L 

JURISDICTIONAL STATEMENT. 

Jurisdiction is based upon Rules 1 and 2 of this Court 
governing review of cases from the Municpial Court of 
Appeals for the District of Columbia; and an order of this 
Court dated January 17, 1945, granting this appeal. 
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n. 

STATEMENT OF CASE. 

Respondent was a passenger on a street car of. the 
petitioner when a collision occurred between this street 
car and a laundry truck owned and operated by the Am¬ 
bassador Laundry, Lyle 0. Cook, proprietor. Respondent 
claims she was injured in ‘this accident and said she did not 
know what caused the collision, but she called to the wit¬ 
ness stand the operator of the street car and the driver of 
the laundry truck (Petitioner’s App. 5) and examined 
them as to certain matters but failed and refused to exam¬ 
ine them with respect to the questions of negligence alleged 
in the original Complaint filed by her. 

Thereupon, the plaintiff rested. 

Both the Capital Transit Company and the Ambassador 
Laundry moved for a directed verdict on the ground that 
the plaintiff had failed to show any act of negligence; both 
of which Motions were granted by the trial judge (Peti¬ 
tioner’s App. 6). 

After Motions for a new trial were made, argued, and 
denied, respondent perfected her appeal to the Municipal 
Court of Appeals for the District of Columbia which 
affirmed the judgment below in favor of the Ambassador 
Laundry but reversed the judgment below with respect to 
the Capital Transit Company and remanded the case for 
a new trial. 

m. 

STATEMENT OF POINTS. 

1. Respondent (original plaintiff) knowingly failed and 
refused to examine witnesses with respect to the questions 
of negligence notwithstanding the fact that such witnesses 
were actually in Court at the time of the trial and were 
called to the witness stand by the plaintiff and were exam¬ 
ined on her behalf as to other pertinent matters. The 
Municipal Court of Appeals held that she was not required 
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to examine these witnesses with respect to the questions 
of negligence involved. Petitioner contends that under the 
circumstances she was required to do so. 

2. The doctrine of res ipsa loquitur does not apply in this 
case because there was no failure of the means of trans¬ 
portation, the accident in question being caused by a 
collision between two moving vehicles, only one of which 
was under the control of petitioner. The Municipal Court 
of Appeals held that the doctrine does apply under these 
circumstances. Petitioner contends that it does not apply. 

IV. 

SUMMARY OF ARGUMENT. 

1. The Court below erroneously held that the respondent 
was not required to produce in her own case evidence of 
the negligence claimed by her notwithstanding such evi¬ 
dence was available to her and the witnesses who could 
testify with respect thereto were actually in Court at the 
time of the trial and were called to the witness stand by 
the respondent. 

2. The Court below eroneously held that the doctrine of 
res ipsa loquitur applies in this case notwithstanding the 
fact that the accident in question was the result of a col¬ 
lision between two moving vehicles only one of which was 
under the control of petitioner. 

ARGUMENT. 

Failure to Produce Available Evidence. 

1. The respondent who was a passenger in a street car 
was injured in a collision between the street car and a 
laundry truck. The laundry truck was neither owned by 
nor under the control of petitioner. Respondent claims 
that she did not know how the collision occurred, and the 
Municipal Court of Appeals in its Opinion says that “Ex¬ 
perience teaches us that passengers in common carriers 
are not always in a position to tell a complete or vivid story 
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of collisions or other untoward happenings.” It is prob¬ 
ably true that no one party or witness may be able to 
“tell a complete or vivid story;” but it is submitted that 
a “vivid” story is not necessarily essential to either secure 
or defeat a recovery in any particular case. One witness 
may know and testify concerning one essential matter and 
other witnesses may complete the picture by testifying to 
other phases. And so in this case the plaintiff did testify 
that she was a passenger and that she was injured in a 
collision, and she had within her power to produce, and did 
actually produce, two witnesses who of all others knew 
most about the events leading up to and culminating in the 
collision in question. Yet she absolutely failed and refused 
to interrogate them with respect thereto. This is not a 
case where the plaintiff was injured through some means 
about which she ordinarily would not or possibly could not 
know. In other words, there was no failure in the means 
of transportation, such as, for instance, a wheel coming off 
of the street car or the car itself being de-railed or a short 
circuit or a fire happening to the car itself. The true 
cause of the collision did not lie solely within the knowl¬ 
edge of the petitioner. If the circumstances of the par¬ 
ticular case do not suggest or indicate superior knowledge 
or opportunity for explanation on the part of the party 
charged or if the plaintiff himself has equal or superior 
means of information, it is encumbent upon the plaintiff 
to produce testimony of the negligence charged; and -where 
a party fails to present evidence within his power to pro¬ 
duce, the presumption is that the evidence, if offered, would 
be unfavorable. 

Chesapeake Beach Railway Co. v. Brez, 39 App. D. 
C. 58. 

MacConnell v. Wood, 47 App. D. C. 424. 

Alexander v. Blackman, 26 App. D. C. 541. 

Evans v. Bell, 49 App. D. C. 238, 63 Fed. 634. 

It is therefore submitted that respondent should have 
produced the evidence which was in her knowledge and 
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power concerning the supposed negligence charged by her 
against petitioner. 


Res Ipsa Loquitur. 

2. It is therefore clear that under these circumstances 
the doctrine of res ipsa loquitur does not apply. As is said 
in the case of Mead. v. Missouri Water Etc. Co. (Mo.) 300 
S. W. 515-518, “Since the rule (of res ipsa loquitur) is one 
founded upon reason arising out of necessity, or inability 
of the injured party to show the specific negligence of the 
party charged, the reason for the rule must be found in the 
particular case as a pre-requisite to enforcement of the 
rule in that case.” 

And, where the testimony in plaintiff’s case shows him 
to be possessed of material but undisclosed evidence as to 
the circumstances of the accident in which he was injured, 
mere proof by him of the occurrence does not raise a pre¬ 
sumption which the defendant can be called upon to rebut. 

Levendusky v. Empire Rubber Mfg. Co., 84 N. J. L. 

698, 87 A 338. 

Bahr v. Lombard, 53 N. J. L. 233, 21 A 190. 

While a few jurisdictions seem to hold to the contrary, 
yet the great majority of the decisions is to the effect that 
the doctrine does not apply where the plaintiff is a passen¬ 
ger in a street car and a collision occurs between it and 
another vehicle over which the street car company has no 
control. 

For instance, in Illinois it is generally held that the doc¬ 
trine of res ipsa loquitur does not apply to an injury to a 
passenger in a collision where the other vehicle is not un¬ 
der the carrier’s control. 

Chicago City R. Co. v. Rood, 163 Ill. 477. 

Chicago Union Traction Co. v. Mee, 218 Ill. 9. 

Barnes v. Danville Street R. & L. Co., 235 Ill. 566. 

North Chicago Street R. Co. v. O’Donnell, 115 Ill. 

App. 110. 
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Loehner v. North Chicago Street R. Co., 116 Ill. App. 
365. 

Asher v. East St. Louis and Suburban R. Co., 140 Ill. 
App. 220. 

In the Rood case above cited the Court says: 

“The question presented for our consideration is 
whether, in case of the happening of an accident to a 
passenger upon a streetcar, the two concurrent facts 
of the accident and the exercise of ordinary care by 
the injured party raise the presumption of negligence 
against the carrier, so as to shift the burden of proof 
upon it to show that it was not guilty of negligence. 
The weight of authority seems to be in favor of the 
position that the mere happening of the accident, to¬ 
gether with the exercise or ordinary care by the plain¬ 
tiff, does not alone raise the presumption of negligence 
on the part of the defendant carrier.” 

In the case of Union Traction Company v. Mann, 72 Indi¬ 
ana App. 50, the doctrine of res ipsa loquitur was held in¬ 
applicable because of the want of control of the carrier 
over the other vehicle. 

And, in Pennsylvania such doctrine is likewise held not 
to apply to collisions in which the other vehicle is not with¬ 
in the carrier’s control. 

Federal Street and P. Valley R. Co. v. Gibson, 96 Pa. 
83. 

Kurts v. Philadelphia Rapid Transit Co., 244 Pa. 179. 

The general rule that proof of the relation of carrier and 
passenger existed, that the accident happened, and that 
the injury was inflicted, shifts the burden of proof to the 
carrier has a well-defined exception, namely, that where the 
proximate cause of the injury, at least in part, was the act 
of a third person over whom the carrier had no control, 
the presumption of negligence from the happening of the 
accident does not arise, but the duty of proving the negli¬ 
gence of the carrier rests upon the passenger. 

Loehner v. North Chicago Street R. Co., 116 HL App. 
365 . 
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The doctrine of res ipsa loquitur was held not applicable 
in Stangy v. Boston Elev. R. Co., 220 Massachusetts 414. 
In this case the Court said: 

“The injury to the plaintiff resulted from a collision 
between the car in which he was travelling and a coal 
wagon. But there is nothing to indicate by whose fault 
this was caused. The car of the defendant was upon a 
public street and was not in a location devoted exclu¬ 
sively to its uses. The mere fact of a collision between 
travelers on a public way without more is not enough 
to fasten negligence upon either. • * *. Whether the 
defendant or the persons in charge of the coal team 
were negligent is left wholly to conjecture. * * *. The 
case at bar is not within the doctrine of res ipsa loqui¬ 
tur, which oftentimes is enough to support a finding of 
negligence on the part of a common carrier. ” 

To the same effect is Randier v. Boston Elev. R. Co., 238 
Massachusetts 148. 

In the case of Yellow Cab Company v. Hodgson, (Colo¬ 
rado) 14 Pacific (2d) 1081, it is held that the doctrine of res 
ipsa loquitur is inapplicable to establish negligence on the 
part of the driver of a taxicab toward a passenger injured 
in a collision with another vehicle the driver of which is 
also charged with negligence when it appears that the in¬ 
jury may have resulted from the concurrent negligence of 
both. In the course of its opinion the Court says: 

“In 8 Encyclopedia of Evidence, 872 et seq., it is 
said: ‘That a presumption of negligence may arise 
from the very nature of the efficient cause of the dam¬ 
age, certain conditions precedent must occur as fol¬ 
lows : First, the immediate cause of the accident must 
clearly appear to be under the control of the defendant, 

• * Second, there must be no other equally proxi¬ 
mate, apparent cause of the accident besides that for 
which defendant is responsible. So where the acts or 
omissions of two or more independent persons are ap¬ 
parently equally immediate causes of an injury, the 

negligence of neither of such persons can be presumed 

• • • » 

“In 1 Shearman & Redfield on the Law of Negligence 
(6th Ed.) 131, it is said, with reference to the doctrine 
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of res ipsa loquitur; 4 Certain conditions must concur. 
The causative force of the injury must be shown to 
be controlled by the defendant; it must also appear 
that there was no equally efficient proximate cause. If 
from the nature of the event causing the injury an in¬ 
quiry naturally arises which one of two or more per¬ 
sons, acting independently, is responsible; or if it ap¬ 
pear that the injury was proximately caused by the 
independent acts of two or more persons, the appli¬ 
cation of the maxim is excluded by its terms.’ * * * 

“Where the respective agencies which cause a colli¬ 
sion are not both within the control of defendant car¬ 
rier, a presumption of negligence does not arise. 10 
C.J. 1033. 

‘Where either one or two defendants wholly inde¬ 
pendent of each other may be responsible for the in¬ 
jury complained of, the rule of res ipsa loquitur, in ac¬ 
cordance with the preceding principles, cannot be ap¬ 
plied. 45 C. J. 1214.” • • 

This same position is stated in 38 American Jurispru¬ 
dence, Page 997, where it is said: 

“If it appears that two or more instrumentalities, 
only one of which was under the defendant’s control, 
contributed to or may have contributed to the injury, 
the doctrine (res ipsa loquitur) cannot be invoked.” 
Citing cases. 

But especial attention is called to an opinion of this Court 
in the case of Pistorio v. Washington Railway and Electric 
Company , 46 App. D. C. 479, in which case the plaintiff 
sought to recover damages for personal injuries while she 
was a passenger on one of the defendant Railway Com¬ 
pany’s cars. The accident was the result of a collision be¬ 
tween the car and an automobile owned by the co-defendant. 
Plaintiff requested the following Prayer which was refused: 

“The Court instructs the jury that a passenger is 
entitled to the highest degree of care,'diligence, skill, 
and caution on the part of the carrier or street railway 
company, and if the jury believes from the evidence 
that the defendant operated the railroad mentioned in 
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the declaration and accepted the plaintiff as a passen¬ 
ger, then the defendant was bound to exercise for the 
plaintiff’s safety the highest degree of care, diligence, 
and skill practicable under all the circumstances, and 
exercise reasonable foresight, and to use the utmost 
care and diligence to prevent a collision and for the 
protection of the plaintiff from injury while she was 
traveling as a passenger on the defendant’s car; and 
if you find that the defendant failed in any of these 
respects and that such failure was a contributing cause 
to the accident then your verdict should be in favor 
of the plaintiff.” * * # 

“The Court charged the jury that the action was 
brought against the joint defendants ‘on the theory 
that the two were both negligent in bringing about this 
collision, and the plaintiff appears to have been a pas¬ 
senger upon the car, and the relation between her and 
the railway company by reason of her being a passen¬ 
ger is different from her relation to the other defen¬ 
dant Walker, because he had not undertaken to carry 
her as a passenger, whereas the railway company had. 
The railway company was bound to exercise all the 
care and skill and foresight within reason in carrying 
her safely. The defendant Walker was bound to exer¬ 
cise reasonable care in the management of his car so 
as not to run into the street car and injure people who 
might be riding therein.’ ” * * * 

“Exception is taken to the refusal of the court to 
grant a prayer imposing upon both defendants the 
burden of proving bv a preponderance of the evidence 
that they were free from negligence, on the theory that 
the law raises a presumption of negligence in this case 
from the mere happening of the accident. The Court, 
over objection, granted prayers offered by counsel for 
defendant railway company to the effect that in this 
case no presumption of negligence arose from the mere 
happening of the accident, and that the burden of proof 
was upon plaintiff to establish not only that the rail¬ 
way company was negligent, but that its negligence 
contributed to the injury of plaintiff.” * * * 

“While no instruction as to an inference arising from 
the happening of the accident was called for or would 
have been proper in this case, the vice of the prayer re¬ 
quested consists not only in shifting the burden of proof 





10 


but in failing to state the effect to be given by the Jury 
to such an inference when unexplained by the defen¬ 
dant.” 

In other words, the Pistorio case clearly says that the doc¬ 
trine of res ipsa loquitur does not apply and would not be 
proper in favor of the plaintiff who was a passenger in a 
street car and was injured as the result of a collision be¬ 
tween the street car and an automobile owned by the co¬ 
defendant. And, in affirming the judgment for the defen¬ 
dants, this Court has said in this case that an examination 
of the record disclosed no error in the application of the 
law to the case made by the plaintiff even though the negli¬ 
gence of the defendants was charged generally. And it is 
to be noted that the respondent in the instant case charged 
negligence generally. 

The Rule of Res Ipsa Loquitur is always applied with 
caution, and only where there is an absence of positive proof 
of any definite act of negligence or want of skill, even though 
the accident itself is of an unusual and extraordinary char¬ 
acter and one not likely to occur without such cause. 

Right v. Metropolitan R. Co., 21 App. D. C. 494. 

Before the Rule of Res Ipsa Loquitur can be applied, a 
condition must be found existing which presupposes negli¬ 
gence on the part of the person sought to be charged. 

Jaquette v. Capital Traction Company, 34 App. D. C. 41. 

The doctrine of res ipsa loquitur may be invoked only 
where the facts of the occurrence w-arrant the inference of 
negligence, and the pleader because of the nature of the 
case, is unable to point out the specific acts which caused 
the injury. 

King v. Davis, 54 App. D. C. 239, 296 F. 986. 

Inasmuch as the respondent had it within her power to 
inform the jury and the trial court of the facts of the occur¬ 
rence, and could have shown the cause of the collision in 
question, and refused to do so, it is submitted that the doc¬ 
trine of res ipsa loquitur does not apply. 
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Wherefore, petitioner says that the Municipal Court of 
Appeals for the District of Columbia was in error in its 
aforesaid Opinion and that the judgment of the trial court 
should be affirmed. 

Respectfully submitted, 

Edwin A. Swingle, 

Ernest A. Swingle, 

Allan C. Swingle, 

Attorneys for Petitioner , 

805 Colorado Building 
Washington 5, D. C. 
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IN THE 


United States Court of Appeals 


District of Columbia. 


No. 8825. 


CAPITAL TRANSIT COMPANY, A CORPORATION, 

Petitioner ^ 

v. 

JULIA S. JACKSON, Respondent. 


APPENDIX FOR PETITIONER. 


2 Complaint and Bill of Particulars: Money Damages 

The plaintiff, Julia S. Jackson, sues the defendants, Capi¬ 
tal Transit Company, a corporation, and Lyle 0. Cook, for 
that 

1. The defendant #1 is a corporation, doing business 
in the District of Columbia, as a common carrier of passen¬ 
gers for hire, by street cars, and the defendant #2 is en¬ 
gaged in the laundry business in the District of Columbia, 
trading as the Ambassador Laundry. 

2. That on, to wit March 20th, 1942, the plaintiff boarded 
a street car of defendant #1, in the vicinity of 14th and K 
Streets, Northwest, paid her fare, and became a passenger, 
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and said street car proceeded south and collided with a truck 
owned and operated by defendant #2; that said street car 
was then and there operated negligently; 

3. That at the time and place aforesaid there was in full 
force and effect the following traffic and motor vehicle regu¬ 
lations for the District of Columbia: 

Article VI, Section 21(a) “Any person who drives 
any vehicle upon a highway carelessly and heedlessly 
in wilful or wanton disregard of the rights or safety of 
others, or without due caution and circumspection and 
at a rate of speed or in a manner so as to endanger or 
be likely to endanger any person or property, shall be 
guilty of reckless driving.’’ 

Article VI, Section 22(b) “No person shall drive a 
vehicle upon a highway at a greater speed than is rea¬ 
sonable and prudent having due regard to the traffic, 
surface, and width of the highway, and the hazard at 
intersections, and any other condition then existing.” 

Article VI, Section 22(c) “The speed of any vehicle 
on any street, highway, or bridge in the District of Co¬ 
lumbia, shall not exceed 25 miles per hour, except as 
hereinafter specifically provided or as may otherwise 
be indicated by official signs; * * 

Article VI, Section 27(b) “Before turning to the 
right or the left to leave a highway, and before turning 
around or stopping thereon, or before pulling out of 
line, the driver of a vehicle, other than a streetcar, 
shall give a timely warning signal by extending the arm 
beyond and straight outside the vehicle, holding the 
same in such position for a sufficient time to apprise ap¬ 
proaching drivers of vehicles of his intention to change 
his course or stop, as the case may be; * * 

3 4. The said automobile truck of defendant #2 on 

the occasion in question failed to obey the aforesaid 
traffic and motor vehicle regulations, which negligence of 
the said defendants caused the plaintiff to sustain personal 
injuries, including lascerations of her left knee, brush burns 
on both elbows, severe head injury and concussion of the 
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brain causing permanent impairment and reduction of her 
mental ability, forgetfulness and amnesia, and great pain 
and suffering, loss of time from employment, and medical 
expenses, in the sum of two thousand one hundred and forty- 
one dollars ($2,141.00), which she claims, besides costs. 

BILL OF PARTICULARS 

Medical expenses $ 66.00 

Loss of time 75.00 

Pain and suffering 1,000.00 

Permanent forgetfulness and amnesia 1,000.00 

-$2,141.00 

(Sgd.) B. T. Sanders 

Attorney for Plaintiff 
512 5th St., N. W.—ME 4095 

4 Answer of the Defendant Capital Transit Company 

For an answer to the Complaint the defendant Capital 
Transit Company says: 

First Defense 

The Complaint fails to state a claim against this defen¬ 
dant upon which relief can be granted. 

Second Defense 

1. This defendant admits the allegations of Paragraph 1 
of the Complaint. 

2. This defendant admits that on the occasion in question 
the plaintiff was a passenger on one of its southbound street 
cars with which a truck owned and operated by the defen¬ 
dant Lyle O. Cook collided but this defendant denies all the 
other allegations contained in Paragraph 2 of the Com¬ 
plaint. 

3. This defendant admits the allegations of Paragraph 3 
of the Complaint. 

4. This defendant admits that the automobile-truck of 
the defendant Cook negligently failed to obey the said Traf- 
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fic and Motor Vehicle Regulations and that such negligence 
of said defendant caused the collision in question; but this 
defendant is without knowledge or information sufficient to 
form a belief as to the truth of all the other allegations con¬ 
tained in Paragraph 4 of the Complaint. 

Third Defense. 

1. This defendant says that its said street car was on the 
occasion in question operated in a safe and proper manner, 
without negligence, and with due regard to the rights of the 
plaintiff and that the injuries mentioned by the plaintiff 
were not caused through any negligent operation of said 
street car. 

2. This defendant says that the collision in question 
5 was the result of the negligence of the driver of the 
automobile-truck owned and operated by the defen¬ 
dant Cook. 

3. ' At the time and place mentioned in the Complaint there 
were in full force and effect, in addition to the Traffic and 
Motor Vehicle Regulations mentioned in the Complaint 
which are hereby adopted, the following Traffic and Motor 
Vehicle Regulation for the District of Columbia: 

Article VI, Section 28 (e) “* * # Streetcars shall 

have the right-of-way upon their respective tracks 

• • • 

4. The said automobile-truck of the defendant Cook negli¬ 
gently failed to obey the aforesaid traffic and motor vehicle 
regulations which negligence was the proximate cause of 
the accident in question. 

Swingle and Swingle 
By (Sgd.) Edwin A. Swingle 

805 Colorado Bid., Washington, D. C., 
Attorneys for Defendant 
Capital Transit Company 

Trial Attorney , 

Edwin A. Swingle 

• ••••••••• 
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Memorandum 

14 February 15, 1944—Verdict directed for each de¬ 

fendant. 

February 21, 1944—Judgment for defendants. 

• •••**•**• 

17 Statement of Proceedings and Evidence 

This action came on to be tried in this Court on the 15th 
day of February, 1944, before Judge Aubrey Fennell and 
a jury, and the substance of all the material evidence ad¬ 
duced was as follows: 

1. It was stipulated between all of the parties and ac¬ 
cepted by the Court, that all traffic regulations laid in the 
pleadings of all parties should be taken as proved. 

2. Plaintiff testified that on March 20, 1942 she boarded 
a streamlined street car of the defendant at 14th and Rhode 
Island Avenue, N. W., paid her fare by presenting a weekly 
pass such as is generally used by passengers of said de¬ 
fendant; that the street car was south bound; that she was 
on her way to work; that on 14th Street, N. W. at the 
vicinity of K or L Street, a collision occurred between the 
street car in which she was riding and a truck; that at the 
time of the collision she was seated on a seat accommodat¬ 
ing only one person on the left front side of the street car 
immediately behind the operator; that she did not know 
as a fact what caused the collision. Evidence was adduced 
by plaintiff tending to support her claim for injuries and 
damages. 

3. The plaintiff called Homer M. Glaves, who testified 
that he was the operator of the Capital Transit Company 
street car on March 20, 1942 and that a collision had oc¬ 
curred between the street car he was operating and a truck 

of Lyle 0. Cook; that the truck was operated by 

18 Alphonso M. Terry whom he identified in the Court 
Room; that the accident occurred at 14th Street, 

N. W. below M Street, N. W. near Thomas Circle. 
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4. The plaintiff called Alphonso M. Terry who testified 
that he was an employee of the defendant Lyle 0. Cook 
and that in the course of his employment he was operating 
a truck of the defendant Lyle 0. Cook on March 20, 1942 
and that a collision had occurred on 14th Street, N. W. be¬ 
low M Street, N. W. near Thomas Circle on March 20,1942 
between a Capital Transit Co. street car and the truck 
which he was operating; and he identified Homer L. Glaves 
in the Court Room as the person who was operating the 
street car at the time of the accident. 

Whereupon the plaintiff rested. 

Each defendant moved for a directed verdict on the 
ground that the plaintiff had failed to show any act of 
negligence. The Court granted both motions on the ground 
stated. 

(Sgd.) Aubrey B. Fennell, 

Judge. 

Agreed: 

(Sgd.) B. Sanders, Atty. for Pltf. 

(Sgd.) Edwin Swingle, Atty. for Deft. 

(Sgd.) Paul J. Sedgwick, Atty. for Deft. 

Date: March 21, 1944 
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v. 

JULIA S. JACKSON 
Appellee 
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DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


1 

COUNTER STATEMENT OF CASE 

Appellee was a passenger on a car owned and operated 
by appellant, when a collision occurred between street car 
and a truck owned and operated by Ambassador Laundry. 
Appellee sued appellant and alleged negligence generally, 
and alleged negligence specifically against laundry. 

Proof submitted by appellee showed that she boarded 
streamline car going south on 14th Street, N.W. That she 
occupied seat immediately behind the operator, that car 
and truck collided near 14th and K or L Streets, N.W. That 
she did not know the cause of the accident. Proof of injury 
and damages was submitted. Appellee also called drivers 
of the respective vehicles, who testified that they were driv¬ 
ing the various cars at the time of the collision and fixed 
the place of collision at 14th Street, N.W. below M Street, 
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N.W. near Thomas Circle. With this proof appellee rested. 
Appellant and Laundry Company moved for a directed ver¬ 
dict, on the ground that no negligence had been shown. 
Both motions were granted. 

From judgment after denial of new trial appellee appealed 
to Municipal Court of Appeals, where judgment was affirmed 
as to Laundry Company and reversed and remanded for 
new trial as to appellant. 


2 

STATEMENT OF POINTS 

1. The appellee made out a prima facie case against 
appellant. 

2. The doctrine of res ipsa loquitur applies notwithstand¬ 
ing the colliding vehicles were owned and controlled by 
independent concerns. 

The Municipal Court of Appeals decided these points in 
appellee’s favor; this we contend was proper. 

3 

SUMMARY OF ARGUMENT 

The relationship of passenger and carrier requires the 
carrier to exercise the highest degree of care for passen¬ 
gers’ safety. A prima facie case was established against 
appellant, by proof of the relationship of passenger and 
carrier, happening of the collision and injury to passenger 
during carriage, and damages. Even though the colliding 
vehicles were independently owned, the appellee was entitled 
to rely on res ipsa loquitur. The fact of collision between 
vehicles independently owned did not change the duty of 
appellant to exercise the highest degree of care in trans¬ 
porting appellee. 
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ARGUMENT 

Appellee Established a Prima Facie Case 

It is settled law, that a carrier is required to exercise 
the highest degree of care for the safety of a passenger. 
This rule was clearly reiterated in the case of Francis v. 
Fitzgerald, 67 App. D. C. 69, 89 Fed. (2) 813. This duty 
allows the passenger to rely on res ipsa loquitur, in proof 
of a prima facie case, this Court having consistently fol¬ 
lowed Gleeson v. Virginia Midland R.R. Co., 140 U. S. 435, 
35 L. Ed. 459. 

“The law is that plaintiff must show negligence in 
defendant. This is done prima facie by showing, if 
plaintiff be a passenger, that the accident occurred. 
If that accident was in fact the result of causes beyond 
the defendant’s responsibility or of the act of God, 
it is still none the less true that the plaintiff has made 
out this prima facie case. When he proves the occur¬ 
rence of the accident, the defendant must answer that 
case from all the circumstances of exculpation, whether 
disclosed by one party or the other. They are its mat¬ 
ters of defense. And it is for the jury to say, in the 
light of all the testimony, and under instructions of 
the court, whether the relation of cause and effect did 
exist, as claimed by the defense, between the accident 
and the alleged exonerating circumstances.” 

Complaint of appellee charged negligence generally 
against appellant. Appellee offered as proof of prima facie 
case, the relationship of passenger and carrier, injury dur¬ 
ing carriage and collision, and damages. Appellee made no 
effort to explain collision and testified that she was unable to 
explain how collision arose. This was sufficient to prove a 
prima facie case, in the light of existing law. Sullivan v. Cap¬ 
ital Transit Co., 34 App. D. C. 358. Testimony offered by 
operators of vehicles corroborated appellee as to fact of 
collision, however appellant urged that since appellee called 



4 


operators to testify, appellee should have developed case 
or elicited all circumstances in her case-in-chief. This con- 
tion is not sound and we urge that if appellee had adopted 
this course, she would not have been able to re^ly on the 
doctrine of res ipsa loquitur, for this Court in Pistorio v. 
Washington R. Co., 46 App. D. C. 479, said: 

“All circumstances tending to establish negligence 
on part of defendant were adduced by testimony of 
plaintiff and her witnesses in her case in chief. Nothing 
was left for defendant but rebuttal. To such a case res 
ipsa loquitur does not apply. * • • The same rule 
applies where negligence is alleged in general terms, 
but the plaintiff voluntarily assumes the burden of 
proving it. ,, 


Ees Ipsa Loquitur 

The Courts have frequently announced that applicability 
of res ipsa loquitur depends upon the circumstances of the 
immediate case. The Municipal Court of Appeals, in Jack- 
son v. Capital Transit Co., 38 A. (2) 108, clearly recognized 
this proposition and relied upon the following circum¬ 
stances: (1) that negligence was charged generally, (2) 
that relationship of passenger and carrier was established, 
(3) that collision occurred between moving vehicles, with 
injury to passenger during carriage, (4) that passenger 
was seated at time of collision, (5) that passenger was under 
no duty to maintain lookout, (6) that carrier was obligated 
to exercise the highest degree of care for passengers’ safety, 
(7) that passenger testified that she was unable to explain 
cause of accident. 

These circumstances were clearly sufficient under the rule 
announced in Sullivan v. Capital Transit Co., 34 App. D. C. 
358, at page 372, to require application of res ipsa loquitur, 
for the Court said: 

‘ 1 The happening of an accident to a passenger in such 
a manner that he can not prove how it occurred—the 
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true cause lying solely within the knowledge of the 
defendant, or the accident being such as would not have 
happened in the ordinary course of things under proper 
management—affords reasonable evidence that the acci¬ 
dent arose from want of care.” 

By this rule it is apparent that application of res ipsa 
loquitur is not limited to situations where knowledge of 
cause of accident rests solely with defendant. It can not 
be contended that this accident was an ordinary happening 
in the course of transportation. Appellant asserts that res 
ipsa loquitur does not apply, since collision occurred between 
its car and a vehicle over which it had no control. To sup¬ 
port this contention carrier must completely ignore its legal 
obligation to exercise the highest degree of care in trans¬ 
portation of passengers. This Court in Francis v. Fitz¬ 
gerald, 67 App. D. C. 69, 89 Fed. (2) 813, plainly illustrated 
that a carrier owes a higher degree of care towards a pas¬ 
senger, than it owes towards the operator of vehicles on the 
street. 

While the authorities are in conflict on the applicability 
of res ipsa loquitur in collision cases, w r kere a carrier is 
involved, we believe that sound reason supports the view 
which permits the doctrine to be applied. Some of the cases 
in support of this view follow. 

Interstate Stage Line Co. v. Ayers 
42 Fed. (2) 611 

The charge of res ipsa loquitur was in accord with the 
general doctrine of res ipsa loquitur in passenger cases. 

Housel v. Pacific Electric Company 
167 Calif. 245, 139 P. 73 

“The doctrine of res ipsa loquitur applies, it is always 
open to the carrier to show in reply to the prima facie 
case, that there was no failure to use due care by car¬ 
rier. As has been suggested in some cases, the means 
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of proving the specific facts as to cause of accident are 
peculiarly within power of carrier and the explanation 
should come from it rather than from passenger, who 
very often is unable to ascertain and prove facts.” 

“The reason for the application of the doctrine in such 
cases appears to be practically as stated in this quota¬ 
tion, i.e., that in view of the very high degree of care 
essential under the law on the part of the carrier of 
persons towards those who are its passengers, such 
a collision would not happen in the ordinary course 
of events, if the carrier exercised such care, and ordi¬ 
narily when such an accident occurs it is due to failure 
on part of person operating car to use proper degree 
of care.” 

Cumberland v. Western Transit Company 

158 Md. 424,149 A. 4 

“While the authorities are in conflict as to whether 
doctrine applies, * * * a reference to authorities leads 
to conclusion that whether doctrine applies to carrier 
depends on whether it is wholly without fault, but that 
it is not excused from the burden of producing evidence 
to show that it was not its act or omission which caused 
injury.” 

Zichler v. St. Louis Public Service Company 

59 S. W. (2) 655,322 Mo. 902 

“A plaintiff should not be compelled to confine his 
action to one tort-feasor only in order to be accorded 
the rights which the law gives him. The negligent act 
of each defendant, in order to make a joint liability 
must of course be concurrent and contribute to plain¬ 
tiff’s injury, but they need not and generally are not 
identical. Proof of one may be quite different from 
proof of the other.” 
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Crozier v. Hawkeye Stages 
209 Iowa 313, 228 N. W. 320 

* ‘ The fact of a bus turning over or colliding with an¬ 
other car is so contrary to the usual method of opera¬ 
tion, as to require the defendant upon proof of such 
facts to establish its freedom from negligence which 
caused result.” 

Cecil v. Wells 

214 Mo. App. 193, 259 S. W. 844 

“Defendant as a common carrier owed to plaintiff, a 
passenger, the duty to exercise the highest degree of 
care for her safety, and even though the collision oc¬ 
curred between the carrier and another car not under 
carrier’s control, the presumption arises against car¬ 
rier and allows the application of res ipsa loquitur, 
casting upon the defendant, the duty of showing that 
the collision was due to some cause which the exercise 
of the highest degree of care on carrier’s part could 
not have avoided.” 

Plumb v. Richmond R.R. Company 
233 Nw Y. 285, 135 N. E. 504 

“If a passenger in a street car is injured by reason 
of a collision with another vehicle moving in the street, 
a presumption of negligence arises against carrier 
although same presumption does not arise against the 
driver of the other vehicle. The danger of collision 
with other vehicles moving on street is always present 
and the employee managing and controlling the car 
must be on alert to avoid that danger. The manage¬ 
ment a*id control of the transportation of passengers 
is wholly confided to. the employee operating the car, 
and the former can not be expected to be on the watch 
either as to its management or that of the other vehicles, 
or if a collision takes place, be able to account for 
its occurrence. Therefore when such a collision occurs 
the presumption arises and carrier must explain. (Cit¬ 
ing: Loudon v. Eighth Avenue Co., 162 N. Y. 380, 56 
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N. E. 988.) This presumption arises, out of duty of car¬ 
rier to exercise the highest degree of care in manage¬ 
ment and operation of its car. ’ ’ 

Minneapolis Street R.R. Co. v. Odegaard 
182 Federal 56 

While holding that evidence rebutted presumption, Court 
said: 

“It may be conceded that the fact of a collision and 
injury to a passenger create a presumption of neg¬ 
ligence on part of carrier, but this is a rebuttable 
presumption.” 

Shay v. Camden Railway Company 
49 A. 547 

“Proof of happening of collision between car and a 
vehicle in which passenger was carried in a public 
street—an accident which in ordinary course of events, 
would not have happened if proper care had been used 
by motorman—raised an implication of negligence on 
part of carrier.” 

Each of the cases cited is a collision case between carrier 
and a vehicle not under control of carrier, in which pas¬ 
senger aboard carrier was injured. In each case the doc¬ 
trine of res ipsa loquitur was applied, the rationale being, 
as suggested in Plumb v. Richmond R.R. Co. (supra), “This 
presumption arises out of duty of carrier to exercise the 
highest degree of care in management and operation of its 
car.” This fundamental reason supports the decision of 
Jackson v. Capital Transit Co., 38 A. (2) 108. 

As we read the “Pistorio Case,” 46 App. 479, nothing is 
found to support contention of appellant, that this case 
precludes appellee from relying on res ipsa loquitur. It is 
true that a statement is made that res ipsa loquitur did not 
apply in that case, but the Court was careful to suggest the 
reason for this statement, for a page 485 of the opinion it 
was said: 
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“All circumstances tending to establish negligence on 
part of defendants were adduced by testimony of plain¬ 
tiff and her witnesses in her case in chief. Nothing 
was left for defendants but rebuttal. To such a case 
the rule of res ipsa loquitur has no application. • • • 
The same rule applies where negligence is charged in 
general terms, but plaintiff voluntarily assumes the 
burden of proving it.” 

This statement can not be construed as a general limita¬ 
tion on res ipsa loquitur in collision cases; rather the Court 
was careful to point out that plaintiff in “Pistorio Case” 
had precluded herself from invoking res ipsa loquitur by 
offering testimony of all circumstances of accident, after 
charging negligence in general terms. Appellee (plaintiff) 
charged negligence generally against appellant and did not 
prove specific act of negligence, hence rule of “Pistorio 
Case” has no application. 

CONCLUSION 

The Municipal Court of Appeals recognized that the facts 
of the instant case were sufficient to raise the inference of 
negligence, therefore its action in reversing the judgment 
of the trial court was correct. 

Respectfully submitted, 

B. T. Sanders 

202 G Street, N.W. 

Washington, D. C. 

Horace 0. Pollard 
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